
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F213361 

EDUARDO BAEZ, Employee  CLAIMANT

ARMSTRONG TOOLS, Employer  RESPONDENT

GAB ROBINS RISK MANAGEMENT SERVICES, Carrier RESPONDENT

OPINION FILED SEPTEMBER 11, 2003

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JAY TOLLEY, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 20, 2003, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 30, 2003, and

a pre-hearing order was filed on July 3, 2003.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed between the parties on

November 1, 2002.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $286.00 for total disability benefits and $215.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s right arm and wrist.

2.   Temporary total disability benefits.

3.   Medical benefits.
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4.   Attorney fee.

The claimant’s contentions as set forth in his pre-hearing questionnaire are as

follows: “Claimant injured his right arm and wrist when he was working on the H-grinder.

This is a specific injury incident in that he was performing an activity involving working on

the H-grinder where he was twisting and applying pressure to the wrist and he suffered a

specific injury.   Alternatively, he maintains that the work he was doing was rapid and

repetitive and whether it produces carpal tunnel or whether it was just that which resulted

in his having tendinitis, that he has incurred an injury under this alternative theory.” 

The respondents’ contentions as set forth in their pre-hearing questionnaire are as

follows: “Claimant reported pain in his right arm on November 1, 2002 to the respondent

employer.   His duties were rotated thereafter.  Respondent offered to send claimant to an

authorized physician and claimant declined.   Claimant sought medical treatment on his

own without the respondents’ knowledge from Dr. Tomlinson.   Dr. Tomlinson saw claimant

on two occasions, November 8, 2002 and December 11, 2002.   On December 11, 2002,

Dr. Tomlinson released the claimant to return to full duty; however, claimant did not advise

respondents of Dr. Tomlinson’s name or the full duty release.  On December 12, 2002, as

a result of the claimant’s complaints, he was transferred to another position in order to

accommodate him.   The claimant continued to work for the respondent employer.

Claimant also worked for two different temporary employment agencies as follows: 1)

through Labor Ready, claimant worked 13 hours on Saturday, February 1, 2003 at Electric

Wiring; 5.5 hours at Carburetor Manufacturing on Monday, February 3, 2003; and 7.49

hours at Garbage Works on February, February 7, 2003; and 2) through Staffmark,

assigned to Glad Ware Company, claimant worked 11.5 hours each night on Friday,

February 7, 2003, Saturday, February 8, 2003, and Sunday, February 9, 2003, packing and

stacking boxes.   Respondents were unaware of claimant’s work activities for Labor Ready

or Staffmark, and at his request sent claimant to Dr. Powell on February 10, 2002.
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Thereafter, claimant was off work with the respondent/employer for several weeks.  He

subsequently returned to work for the respondent/employer.  Respondents deny that

claimant sustained a compensable injury with the respondent/employer.”

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 30, 2003, and contained in a pre-hearing order filed July 3, 2003, are

hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his right arm and wrist while employed by the respondent.

FACTUAL BACKGROUND

The claimant is a 31 year old native of Mexico who has lived in the United States

and Northwest Arkansas for approximately eight years.   At some point in time the claimant

worked for Staffmark, a temporary agency, who assigned claimant to work at Armstrong

Tools.   After approximately three months of working for Staffmark at Armstrong Tools, the

claimant became employed by Armstrong Tools in June 2002.   

In November 2002 the claimant worked as a machine operator using a brush

machine and H-grinder.   These machines were used to polish and finish wrenches which

are manufactured by the respondent.

Claimant testified that in November 2002 he began experiencing pain on the inside

of his right wrist and numbness in his hand.   Claimant testified that he continued to work

and his symptoms gradually worsened.   On November 8, 2002, claimant sought medical
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treatment from Dr. Tomlinson who diagnosed him as suffering from tendinitis.   Claimant

was given an injection, told to place ice on his wrist, and given a splint.   Claimant was also

returned to work with no repetitive grasping.   Claimant next sought medical treatment on

December 11, 2002 from Dr. Tomlinson.   Dr. Tomlinson released the claimant to return

to work without restrictions and indicated that claimant should wear his brace as needed.

He also indicated that he would see the claimant in one month and anticipated that at that

time the claimant would be “permanent and stationary.”   Claimant did not return to Dr.

Tomlinson but instead was evaluated by Dr. Mark Powell on February 10, 2003.   Dr.

Powell also diagnosed tendinitis and epicondylitis.   Dr. Powell recommended occupational

therapy, ice, medication, and splints.   Dr. Powell returned the claimant to work with

limitations and indicated that claimant should return to the clinic in six weeks or sooner if

he had any additional problems.   There are no medical records subsequent to this visit

with Dr. Powell.

Claimant has filed this claim contending that he suffered a compensable injury to

his right wrist and arm while employed by the respondent.   He seeks payment of

temporary total disability benefits, medical benefits, and a controverted attorney fee.

ADJUDICATION

Initially, I note that in his pre-hearing questionnaire, claimant contends that his injury

was the result of a specific incident identifiable by time and place of occurrence.

Alternatively, claimant contends that the work he was doing involved rapid repetitive motion

which resulted in a gradual onset injury.   In order to establish compensability of either a

specific incident identifiable by time and place of occurrence or a gradual onset injury,

claimant must offer medical evidence supported by objective findings establishing an injury.

A.C.A. §11-9-102(4)(D).   “Objective findings” are defined as “findings which cannot come

under the voluntary control of the patient.”   A.C.A. §11-9-102(16)(A)(i).   
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to offer medical evidence supported by

objective findings establishing an injury.

Claimant’s initial visit to Dr. Tomlinson occurred on November 8, 2002.   Dr.

Tomlinson’s medical report of that date reflects a physical examination which revealed

tenderness over the flexor and extensor carpi ulnaris on the right.   Dr. Tomlinson went on

to note that claimant had full range of motion of the right wrist and that his evaluation of

claimant’s x-rays were “essentially normal.”

Claimant’s next visit with Dr. Tomlinson occurred on December 11, 2002.   At that

time, Dr. Tomlinson again noted some mild tenderness and full range of motion of the

wrist.   As previously noted, claimant did not return to Dr. Tomlinson after that visit but

instead sought medical treatment from Dr. Mark Powell.   Dr. Powell’s report of February

10, 2003, also notes physical findings of tenderness to palpation.   Dr. Powell also noted

that x-rays of the claimant’s right wrist and right elbow were within normal limits.

Thus, objective testing in the form of x-rays of the claimant’s right wrist and right

elbow have been normal.    Both Drs. Tomlinson and Powell have noted tenderness in their

physical examination.   However, muscle tenderness is not considered an objective finding

since it is within the control of the patient.   Kimbrell v. Arkansas Department of Health, 66

Ark. App. 245, 989 S.W. 2d 570 (1999).   

Accordingly, for the foregoing reasons, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury.   In order to establish compensability of either a specific injury or a gradual onset

injury, claimant has the burden of offering medical evidence supported by objective findings

establishing an injury.  Here, x-rays of the claimant’s right wrist and right elbow were

negative.   While the doctors did note tenderness, muscle tenderness is not considered an

objective finding.   Accordingly, given the lack of objective findings establishing an injury,
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I find that claimant has failed to meet his burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his right arm and wrist while employed by the respondent.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


